
The Nevada Su-
preme Court has formally 
adopted the Public Trust 
Doctrine in regard to 
navigable waterways 
within its borders.  Law-
rence v. Clark County, 
127 Nev. Adv. Op. No. 
32 (July 7, 2011).  In do-
ing so, the Nevada high 
court has so far avoided 
the public access contro-

verifies, under oath and 
penalty of perjury, the 
name and address of the 
current beneficiary, the 
name of every prior bene-
ficiary, that the foreclos-
ing agent is in actual or 
constructive possession of 
the promissory note se-
cured by the deed of trust, 
that the trustee has actual 
authority to exercise the 
power of sale, the amount 
owed (inclusive of foreclo-
sure costs) and the re-

As mentioned in 
our last newsletter, numer-
ous changes were made to 
Nevada foreclosure law in 
the last legislative session.  
One significant piece of 
legislation was AB 284 
which amended the re-
quirements for filing a No-
tice of Default, which is 
really the first legal step in 
a foreclosure.  The provi-
sions of AB 284 went into 
effect on October 1, 2011.  
AB 284 requires that any 

assignment of a mortgage 
or deed of trust must now 
be recorded and that the 
exercise of the power of 
sale under the deed of 
trust (i.e. the right to fore-
close non-judicially) is un-
enforceable unless the as-
signments have been re-
corded first.   

A Notice of De-
fault must now also con-
tain an affidavit signed by 
the beneficiary of the deed 
of trust, or the trustee un-
der the deed of trust, that 
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Trust Doctrine 
By  Andrew N. Wolf versy that exists on Califor-

nia lakefront property at 
Lake Tahoe. 

The dispute: The 
Nevada Legislature origi-
nally enacted the Fort Mo-
have Valley Development 
Law (FMVDL) to allow the 
Colorado River Commis-
sion (CRC), a Nevada state 
agency, to acquire certain 
federal land within Clark 
County limits.  The FMVDL 

was amended to require 
the CRC to transfer its 
Fort Mohave Valley land 
to Clark County.  To make 
the transfer, the Nevada 
State Land Registrar, ap-
pellant James R. Law-
rence, deeded to Clark 
County the CRC’s interest 
in the land, except for 330 
acres of land adjacent to 
the Colorado River that 
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he believed was nontrans-
ferable under the public 
trust doctrine, pursuant to 
which the state must hold 
the beds and banks of navi-
gable waterways in trust for 
the public. 

The Issue: Can Ne-
vada state-owned land that 
was once submerged under 
a waterway be freely trans-
ferred to Clark County, or 
does the public trust doc-
trine prohibit such a trans-
fer?   

The ruling: Gener-
ally, under the public trust 
doctrine, a state holds the 
banks and beds of naviga-
ble waterways within its 
borders in trust for the 
public and subject to re-
straints on transfer.  
Whether the formerly sub-
merged land is transfer-
able, such that it can be 
deeded to Clark County, 
turns on unanswered ques-
tions of whether the stretch 
of water that once covered 
the land was navigable at 
the time of Nevada’s state-
hood (October 31, 1864), 
whether the land became 
dry by reliction or by avul-
sion, and whether transfer-
ring the land contravenes 
the public trust.  

Land is held by the 
state in trust for the public 
if the land was submerged 
beneath navigable water 

when Nevada joined the 
United States on October 
31, 1864.   When Nevada 
joined the United States, it 
obtained title to all land 
below the high-water mark 
of Nevada’s navigable wa-
ters.  A body of water is 
navigable if it can be used 
for commerce, trade or  
travel. 
 The public trust 
prohibits the state from 
conveying affected land out 
of state ownership unless 
(1) the dispensation is 
made for a public purpose, 
(2) the state received fair 
consideration, and (3) the 
dispensation satisfies the 
state’s special obligation to 
maintain the trust for the 
use and enjoyment of pre-
sent and future genera-
tions. 

If land was beneath 
navigable waters when Ne-
vada joined the United 
States, but is now dry and 
exposed, whether that land 
remains subject to the pub-
lic trust doctrine’s transfer 
restrictions generally de-
pends on the manner in 
which it became dry—
whether by reliction or 
avulsion. When the expo-
sure is caused by reliction, 
the gradual and impercep-
tible exposure of the land, 
title to the dry water bed is 
passed to the adjoining 
shoreland owners.  The 

event causing the exposure 
of the water bed may be 
considered reliction even 
when the gradual changes 
to the water bed come 
about by artificial means.  
In contrast, when changes 
to the water bed occur by 
avulsion, that is, by 
“sudden changes in the 
course of a stream,” title is 
not taken away or be-
stowed.  Thus, whether the 
disputed land became dry 
through reliction or avul-
sion is critical.   
 What this means for 
Nevada lakefront owners at 
Lake Tahoe: If the Lake 
gradually and permanently 
recedes below 6,223’ the 
exposed land is created by 
reliction. Under Nevada’s 
newly-minted public trust 
framework, the exposed 
land could eventually be-
come property of the lake-
front (littoral) land owner.  
Nevada, however, already 
has a statute that explicitly 
states that the boundary of 
state-owned lakebed land 
at Lake Tahoe is the line 
traced by 6,223’ elevation 
per Lake Tahoe Datum. 
(NRS 321.595.)  Moreover, 
under a leading Nevada 
court case, if title to a Lake 
Tahoe lakefront parcel in 
Nevada is described by ref-
erence to the “meander 
line” of Lake Tahoe  (a line 
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know to whom they sold the 
deed of trust.  Often lenders 
registered loans with an or-
ganization called MERS (the 
Mortgage Electronic Regis-
tration System) which acted 
as a supposed clearing 
house, alleviating the need 
for the recordation of as-
signments and the transfer 
of the actual physical loan 
documents.  Many lenders 
have no idea where the 
original promissory note for 
a mortgage loan is held or 
the chain of title to the loan 
or deed of trust. 

As you might imag-
ine, lenders may be scram-
bling to figure out how to 
recreate the history of a title 
to a loan.  The evidence of 

this is the sheer and precipi-
tous drop in the number of 
filings of Notices of Default 
since AB 284 went into ef-
fect.  In Washoe County 
alone, in the month of Sep-
tember, 2011, there were 
over 600 Notices of Default 
recorded with the Washoe 
County Recorder’s Office.  
From October 1 through Oc-
tober 21, 2011, after AB 284 
became effective, approxi-
mately 8 Notices of Default 
have been recorded.  8.  Yes, 
Eight.   In case you missed 
that, the number was 8.   

Under the existing 
foreclosure statutes, a lender 
has about four months from 

 Where Did All the NODs Go?  
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corded document number 
of each assignment of inter-
est in the deed of trust. 

If you have any 
knowledge or understand-
ing of securitized mortgages 
or the Mortgage Electronic 
Registration System, you 
are probably getting a good 
chuckle out of these new 
requirements.  If you aren’t 
aware of these fascinating 
and complicated mortgage 
machinations, let me ex-
plain why the person lean-
ing over your shoulder is 
laughing: Most lenders 
bought and sold loans mul-
tiple times, never once re-
cording an assignment, and 
frankly they may not even 
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Independent Administration of Estates Act 
ministration of estates in 
Nevada. The act docu-
ments, makes uniform and 
authorizes many actions 
and procedures that can 
happen without court su-
pervision or permission. In 
the past, every action that 
required court approval re-
quired the expenditure of 
time and money by the es-
tate and it also cost the 
court time to deal with ap-
plications for approval and 
orders. Reducing these re-
quests and supervision will 
save estates and the courts 
time and expense and will 
streamline the administra-
tion of estates.  

Personal representa-

In the Summer 2011 
issue of CURRENTS, there 
is a brief summary of some 
significant changes in Ne-
vada Estate Planning and 
Probate practice. This arti-
cle highlights one of those 
changes:  the addition of 
the “Independent Admini-
stration of Estates Act” to 
Nevada law. 

Senate Bill 221 was 
adopted and became law 
on October 1, 2011. 
Among its provisions was 
the adoption of the Inde-
pendent Administration of 
Estates Act. This act is in-
tended to simplify and 
make less expensive the ad-

tives of estates can be 
granted “full authority” or 
“limited authority.” The sig-
nificant difference between 
the two is that “limited au-
thority” does not permit, 
without prior court ap-
proval, the power to sell or 
exchange or grant options 
for real property, or the bor-
rowing of funds using real 
property as security. Other-
wise, the powers are gener-
ally the same. 

When these inde-
pendent administrative pow-
ers are applied for, there are 
procedures for heirs or inter-
ested parties to consent or 
object. Even when the inde-

By John C. Rogers 
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the date of recording a No-
tice of Default before they 
can conduct a sale on the 
courthouse steps.  The real-
ity in this market is that it is 
often much longer than 
four months.  Thus, it 
would be reasonable to ex-
pect that the number of ac-

tual foreclosure sales on the 
courthouse steps, foreclo-
sure mediations under the 
Nevada Foreclosure Media-
tion Program and standing 
REO (properties owned by 
banks after foreclosure sale) 
home inventory are likely to 
also decline, substantially, 
probably beginning in the 

next 6-8 months.   
How long will it take 

lenders to get on track with 
the new legislation?  I 
would be curious to know if 
the bookies have laid odds 
on it. 
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New Case Expands Grandparent Visitation 

Rights in California 
the best interest of the chil-
dren. This has often been a 
real obstacle for grandpar-
ents seeking to assert cus-
tody and visitation rights. 
Fortunately, this year, in 
Hoag v. Diedjomahor  the 
California Fourth Appellate 
District  court refused to 
permit a parent to use the 
Troxel presumption in his 
personal war with the 
grandparent stating that a 
surviving parent cannot use 
spite as a "Big Bertha" in a 
grandparent visitation 
rights dispute.  

The facts of this case 
are as follows: Melville 
Diedjomahor (the father) 
and Kristen Hoag (the 
mother) were married in 
2005. They lived with Kris-
ten's mother, Shannon 
Hoag (the grandmother). In 
2006, their first daughter 
was born. In 2007, they 
separated. The father went 
to live in Desert Hot 

especially when your chil-
dren, the parents of your 
grandchildren, are flailing 
and unable to provide care 
to your grandchildren. 
Whether they are suffering 
from alcohol or drug addic-
tion, cannot maintain and 
safe and stable home or do 
not have the emotional or 
financial resources to ade-
quately care for a child, it 
can be difficult to intervene 
without damaging your re-
lationship. Things can be-
come even more difficult if 
your child has predeceased 
you or is divorced from your 
grandchild’s other parent 
and the surviving parent or 
custodial parent is reluctant 
to allow you to continue to 
participate in your grand-
child’s life. The U.S. Su-
preme Court’s landmark 
2000 case ,Troxel v. Gran-
ville, commands a presump-
tion that a surviving par-
ent's objection to grand-
parent visitation rights is in 

It is a growing fact 
that more and more grand-
children are being raised in 
the homes of their grand-
parents. Grandparents of-
ten become a family’s first 
reserve in times of crisis. 
Grandparents act as fun 
playmates for children, role 
models, and family histori-
ans, mentors, and help es-
tablish self-esteem and se-
curity for children. (Blau, 
1984; Kornhaber & Wood-
ward, 1981).  Unfortu-
nately, in unhappier times 
some well meaning grand-
parents find themselves at 
odds with their own child or 
the child’s spouse (or for-
mer spouse) regarding their 
role in the lives of their 
grandchildren. Grandpar-
ents often feel they are held 
in limbo because they do 
not know their rights or 
may think they have no 
rights. It can be a very sensi-
tive and painful situation, 

 

By Stacey F. Herhusky 
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shown on old government 
surveys of the Lake), the 
parcel boundary is deemed 
to be the boundary of the 
State’s land at 6,223’. 

If Lake Tahoe 
“permanently” recedes and 
land is exposed by reliction, 
someone in the future 
might argue that the 
boundary between the 
State’s ownership of the 
Lakebed and adjoining land 
moves or must be moved 
downward/ waterward,  
thereby adding land area to 
the Lakefront Parcel. 

The Lawrence case 
does not discuss whether 
the public has rights to ac-
cess the shore area between 
the Lake Tahoe’s  natural 
rim (6,223) and the high 
watermark 6,229’ created 
by the Tahoe City dam at 
Lake Tahoe.   However, 
Lawrence defines the 
State’s title to land underly-
ing waterways (i.e., the ex-
tent of the public trust) as 
the land that was situated  
below the high-water mark 
of Nevada’s navigable wa-
ters on October 31, 1864.   
The natural Rim of Lake 
Tahoe is at approximately 
6223’ above sea level.  This 
is the elevation of the natu-
ral sandbar or spillway at 

Nevada Supreme Court Adopts  

Public Trust Doctrine 
(continued from page 3…) the head of the Lower 

Truckee River, at Tahoe 
City.   The natural rim was 
by physical imperative the 
natural high water mark of 
Lake Tahoe as no water 
could accumulate above 
that height before the Ta-
hoe City Dam was first 
constructed in 1870 and 
rebuilt in 1913 – after Ne-
vada’s statehood.    After 
the Dam was built, a new, 
artificial high water line 
was established by the 
Dam.  Subsequently, the 
Dam has been managed to 
prevent water from exceed-
ing approximately 6,229’. 

Applying Lawrence 
to these facts, Lake Tahoe 
was a navigable waterway 
at the inception of Ne-
vada’s statehood on Octo-
ber 31, 1864.  The high 
water mark at that time, 
before the Dam was built, 
was the Lake’s natural rim 
at 6,223’.  Thus, the pub-
lic trust applies only to the 
State’s Lands below 6,223’ 
-- the natural high water 
mark when the State 
joined the Union.   On this 
basis, this writer believes 
that Lawrence should be 
read to mean that there is 
no public trust over the 
area between the natural 
rim at 6,223’ (the state 
lands boundary per NRS 

321.595) and the shore 
area above 6,223’ that is 
periodically inundated 
by water retained behind 
the Tahoe City Dam. 
 How this rule dif-
fers from California: The 
foregoing interpretation 
indicates no change in 
Nevada law pertaining to 
lakefront land rights at 
Lake Tahoe.  Conversely, 
in California, in addition 
to the State’s ownership 
of land below 6,223’, 
the area between the 
natural rim (6,223’) and 
the mean high water 
mark produced by the 
Dam (6,228.75’) is sub-
ject to a public trust 
easement that includes 
rights of the public to 
recreate on that artifi-
cially inundated area, in 
addition to its regulation 
by the State of Califor-
nia. (State of California 
v. Superior Court (Lyon) 
(1981) 29 Cal.3d 210 ; 
State of California, et al. 
v. Superior Court of 
Placer County (Fogerty 
I), 29 Cal 3d 240 
(1981); Fogerty v. State 
of California (Fogerty II) 
(1986) 187 Cal.App.3d 
224 [high watermark of 
Lake Tahoe constituting 
the uppermost limit of 
the public trust ease-
ment is located at 
6,228.75'].) 
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Independent Administration of Estates Act 
(continued from page 3…) 

pendent powers have been 
authorized, there are re-
quirements that the per-
sonal representative must 
give notice in advance be-
fore using certain of those 
powers. This notice gives 
those interested the op-
portunity to consent or 
object or request limita-
tions on such planned ac-
tion. 

One effect of the 

procedure to sell real 
property under “full au-
thority” is that there is no 
need for a hearing to 
“confirm the sale.” A po-
tential drawback to this is 
that there is no open bid-
ding in court before a sale 
is confirmed which might 
generate additional funds 
for an estate. A positive 
benefit is that a sale on 
agreed terms will be con-
cluded and the cost, de-

lays and uncertainties of a 
confirmation hearing will be 
avoided. 

There are some mat-
ters that require court ap-
proval regardless of “full” or 
“limited” authority. These 
include payment of compen-
sation to personal represen-
tatives and to attorneys for 
their services. 

The adoption of In-
dependent Administration 
of Estates Act is a welcome 
addition to Nevada’s laws. 

New Case Expands Grandparent Visitation 

Rights in California 

Springs; the grandmother, 
the mother, and the daugh-
ter all remained in La 
Habra. In April 2008, the 
mother and father recon-
ciled; the mother, daugh-
ter, and grandmother 
moved into the father's 
apartment in Desert Hot 
Springs. The couple's sec-
ond daughter was born 
later in 2008.In February 
2009, the mother filed for 
divorce. According to the 
grandmother, the mother 
moved out and went to live 
with her oldest brother (the 
uncle), accompanied by the 
children and the grand-
mother.  

According to the 
father, the mother did not 
move out; she merely went 

to the uncle's house for a 
weekend visit. In March 
2009, during this stay at 
the uncle's house, the 
mother died suddenly. In 
the immediate aftermath 
of her death, the children 
remained with the grand-
mother, at the uncle's 
house. The father visited 
them every couple of days. 

The grandmother 
filed a petition for guardi-
anship, arguing that the 
father was an unfit parent. 
The petition was subse-
quently dismissed. After 
the guardianship case was 
dismissed, the father at-
tempted to retaliate by 
denying grandparent visi-
tation rights to the grand-
mother.  

The court, finding 

that the father's arguments 
for denying visitation were 
neither reasonable nor credi-
ble, affirmed the trial court 
order granting the grand-
mother's petition for visita-
tion rights. The Court made 
it very clear that Troxel does 
not leave all decision-
making power with regard 
to grandparent visitation 
rights in the hands of the 
surviving parent. There has 
to be a reasonable objection 
to the grandparent visitation 
or the court can order the 
visitation even over the ob-
jection of the surviving par-
ent. If you would like to 
learn more about grandpar-
ent rights, please feel free to 
contact our office to sched-
ule a consultation.  

(continued from page 4…) 
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