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Foreclosure Cases —

More Challen

ges for Lenders

U.S. Bank v. Ibanez: Show us the Papers!

By John C. Rogers &
Cassell von Baeyer

Foreclosures con-
tinue to make news
around the country. De-
velopments can be of
critical significance to
readers whether they are
property owners/
borrowers or investors.

Business News
reports thatin 2010
there were about 1 mil-
lion foreclosures nation-
wide. About 5 million
borrowers are at least
two months behind in
their payments. This year
the number of foreclo-

sures is expected to in-
crease to 1.2 million. Ne-
vada posted the highest
foreclosure rate in 2010
for the fourth straight
year! California is close
behind. The situation is
not expected to improve
any time soon.

The focus of our
discussion this issue is
what documents must a
lender have and prove
before it can foreclose?

Once a note or
debt is paid in full, the
original note and the
original deed of trust
need to be surrendered

to the person paying the
obligation in full. If the
originals can’t be deliv-
ered, the lender cannot
prove that it owns them
and cannot guarantee
that someone else who
could claim ownership
does not have them. It is
therefore critical that a
lender and its successors
and assigns maintain
possession and control
of the originals of these
instruments. This has be-
come significantly more
complicated in recent
years when groups of
mortgages or deeds of

(continued on page 3...)

2011 Estate and Gift Tax Changes

By Vera Anne Struc

On December 17,
2010, after vigorous de-
bate in the Senate and
House of Representa-
tives, President Obama
signed a bill that rein-
stated the federal estate

tax and made significant

changes to the federal

gift, estate and genera-

tion-skipping tax laws.

Some highlights are:

e The estate, gift and
generation-skipping
tax exemption in

2011 and 2012 is $5
million.

e The maximum federal
estate, gift and gen-
eration-skipping tax
rate in 2011 and
2012 is 35%.

(continued on page 5...)
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“The year’s top
verdict was
awarded to a
Las Vegas
plaintiff who
developed
Hepatitis C just
weeks after
undergoing a
routine

colonoscopy ”

van

“$124.5 million
verdict awarded
by a Texas jury
to seven
passengers
imjured or killed

while riding in a

»

Lawyers USA’s Top Five Jury Verdicts of 2010

By: Jamie L. Winter

Lawyers USA has
once again released its list
of the “Top Ten Jury Ver-
dicts”, this time for 2010.
In compiling the list each
year, Lawyers USA looks
only at defended cases
and verdicts awarded to
an individual plaintiff, de-
fined as a single person,
family or small group of
individuals injured in a
single incident who had
their claims tried in one
case before the same jury.
In other words, Lawyers
USA does not include
business vs. business law-
suits, class actions or con-
solidated cases and does
not look at default ver-
dicts or suits against in-
carcerated individuals.

The top award in
2010 was significantly
higher than that in 2009,
jumping from $370 mil-
lion in 2009 to $505 mil-
lion in 2010. The top five
verdicts were as follows:

The year’s top ver-
dict was awarded to a Las
Vegas plaintiff who devel-
oped Hepatitis C just
weeks after undergoing a
routine colonoscopy at an
outpatient endoscopy cen-
ter. Staff at the center ad-
ministered anesthesia to
the plaintiff from an over-
sized vial that had previ-
ously been used by an-

other patient. The plain-
tiff’s attorney argued that
the manufacturer of the
oversized anesthesia vials
and the vials’ distributor
should be punished for
using “weapons of mass
infection” which led to a
2008 Hepatitis C outbreak
at the outpatient surgical
centers. The jury agreed
and awarded the Las Ve-
gas plaintiff $5.1 million
in compensatory damages
and $500 million in puni-
tive damages.

In second place
this year was a $208.8 mil-
lion Los Angeles jury ver-
dict awarded to a 68 year-
old woman who devel-
oped mesothelioma after
washing the clothes her
husband wore home from
his job which were deter-
mined to be laced with
asbestos. The man regu-
larly cut cement water
pipes, containing asbestos
and manufactured by Cer-
tainTeed Corporation, as
part of his work for the
L.A. Department of Water
and Power. The jury
awarded $8.8 million in
compensatory damages to
be paid 70% and 30% by
the manufacturer and the
employer (respectively)
and awarded $200 million
in punitive damages to be
borne entirely by the
manufacturer.

Number three in
2010 was a $152 million
verdict handed down by a
Massachusetts jury in a
wrongful death action
brought by the son of a
woman who had been
given free cigarettes as a
child by representatives of
Lorillard, a tobacco com-
pany.

According to Law-
yers USA, the fourth larg-
est verdict was awarded to
the family of a 22 year-old
star New York Mets pros-
pect who died when the
Ford Explorer he was driv-
ing rolled-over, killing the
star player. The trial, a
retrial, resulted in a
$132.5 million award
against Ford. The verdict
was unusually high for a
wrongful death case in
large part because the
Mets stipulated that it had
projected that the player
would be a star and earn a
salary of more than $100
million over his career.

In the fifth position
was a $124.5 million ver-
dict awarded by a Texas
jury to seven passengers
injured or killed while rid-
Ing in a van operating in a
state where the passenger
van company was not li-
censed. The suit was
brought against the van
company and the van’s
driver with the jury finding
both liable.




Foreclosure Cases - More Challenges for

(continued from front page ...)

trust have been pooled and
sold to investors, a process
called “securitization.”
When loans are securitized,
who holds the original
documents and who has
authority to enforce the se-
curity instruments? [See end
NOTE concerning MERS
[Mortgage Electronic Regis-
tration System] and elec-

Lenders.

tronic registration of docu-
ments. |

A case decided in
Massachusetts on January
7,2011 has brought this
issue to the forefront. Many
commentators are claiming
that this group of cases is a
“game changer” for lenders
- and notin a good way.

In U.S. Bank Na-
tional Assocration v lbanez,

NE2d, 207171 WL 2077 WL

38071 (Jan. 7, 20117), and its

companion cases
(collectively, “/banez”), the
Massachusetts Supreme Ju-
dicial Court, essentially held
that lenders must be able to
prove they own a mortgage
and have the right to fore-
close before starting the sale
process. In these cases, the

(continued on page 6 ...)

Mediation as a Cost Effective Alternative to
Divorce Litigation

By Stacey F. Herhusky

In these difficult eco-
nomic times, mediation is
emerging as the procedure
of choice for couples hop-
ing to obtain closure of
their divorce issues without
engaging in the time con-
suming, emotional and
costly litigation process.
Inefficiencies in the court
system have only been exac-
erbated by budget cuts
which have resulted in pro-
gram cuts, furlough days,
early closures and cuts in
court personnel. If it is pos-
sible to resolve your entire
divorce without having to
navigate the pitfalls of the
court system, you should
definitely consider media-
tion as an alternative. How-
ever, you should know that
mediation is not for every-
one and there are definitely
several requirements which

will be discussed here to
assure its success. If all of
the ingredients for a suc-
cessful mediation are not
present, mediation can
sometimes be as time con-
suming, frustrating and
costly as litigation. The first,
and most basic requirement
for mediation, is that both
parties want to mediate.
Mediation requires two ac-
tive voices in the room. The
goal is to reach a meaning-
ful agreement that reflects
what each of you needs, in
order to move forward in
your life. If you are not both
willing and voluntary par-
ticipants, then there will not
be two voices, and the re-
sult will likely be failed me-
diation or, at best, an un-
balanced agreement which
could be subject to enforce-
ability issues in the future.
Other requirements of a

successful mediation are as

follows:

e Both Parties Are Deter-
mined to Settle The Mat-
ter. If both parties want
to resolve everything in
mediation, and keep
coming back to the table
to talk and to try, then
they will likely be success-
ful.

e Both Parties Must Be Ac-
tive Participants. Both
people need to contrib-
ute to the discussion.
This means that you have
to be able to use your
best efforts to listen to
the other side, even when
you don't agree with
what he/she is saying. It
follows also that neither
person should be cogni-
tively or emotionally im-
paired (e.g., severe de-
pression) in any way that

(continued on page 4...)
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“Many are
claiming that
this group of

cases s a

‘game
changer’ for

lenders”

“Mediation
requires two
active voices

in the room.”
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“Subcontract
ors may have
an argument
to keep their
mechanics
liens alive even
if their pre-lien
notice was
not given
according to

the rules.”

“..you have
to be able to
use your best

efforts to
listen to the
other side,
even when you

don't agree..”

Mechanics Liens —

Defective Pre-Lien Notices Get Fresh Legs

By Andrew N. Wolf

In these stressed
economic times, mechanics
lien rights are ever more im-
portant to contractors and
subcontractors. This case
concerns the rule of sub-
stantial compliance in re-
gard to pre-lien notices
given by subcontractors. In
order to perfect a mechan-
ics lien, a sub-contractor
(i.e., someone not in direct
contract with the owner)
must give a special notice of
its right to lien the property
within a very short time pe-
riod. The notice is designed
to alert the owner and its
construction lender that a
particular person is doing
work at the site and will
have a mechanics lien claim
if not paid. The notice is
typically given to the owner,

the construction lender and
the general contractor, and
must match the format and
delivery requirements de-
scribed in NRS Chapter
108.

In December, 2010,
the Nevada Supreme Court
reiterated the substantial
compliance doctrine by rul-
ing that before a subcon-
tractor can prevail in a lien
action against the owner,
the owner must have either
pre-lien notice or actual
knowledge of the subcon-
tractor. Hardy Companies,
Inc. v. SNMARK, LLC, 126

Nev. Adv. Op. No. 49
(12/16/2010). Although
strict compliance with the
mechanic’s lien statutes is
not required to perfect a
lien, substantial compliance
requires at least actual no-

tice to the owner of the sub-
contractor’s existence. This
case is an in-depth analysis
of the substantial compli-
ance doctrine and the kinds
of notice and knowledge
that an owner may receive
that will satisfy the substan-
tial compliance rule and, in
effect, remedy a defective
pre-lien notice.

Bottom Line: Sub-
contractors may have an
argument to keep their me-
chanics liens alive even if
their pre-lien notice was not
given according to the rules;
and owners may have a
trickier time avoiding lien
claims of subcontractors
and material suppliers who
can make a plausible case
that the owners knew of
their identity and work at
the site.

Mediation as a Cost Effective Alternative to
Divorce Litigation

(continued from page 3...)

affects capacity to medi-
ate. Neither person
should lack capacity due
to drug or alcohol
abuse.

e Both Parties Want To
Settle the Case, and
Move On. The break-
down of a marriage is
similar to a death and
does cause both parties
to engage in the grieving

process. This can involve

transition through vari-
ous stages such as de-
nial, pain, anger, de-
pression, reconstruction
and eventually accep-
tance. It is often the
case that divorcing cou-
ples are at different
stages of the grieving
process which can cer-
tainly complicate the
ability of both parties to

have meaningful discus-
sions about child cus-
tody, visitation, division
of assets, support, etc.
Mediation of these im-
portant and often very
emotionally charged is-
sues requires attention
to the long-term, and
the big picture. You
must think about your
ex and - on some level -

(continued on page 6...)
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Are you a professional in the

real estate and/or lending industry?

If so, and you are interested in learning more about
distressed real estate, bankruptcy and the tax consequences
surrounding the current real estate market
please consider joining Cassell von Baeyer on February 11, 2011,
for a no cost lunch and learn presentation
sponsored by Ticor Title of Nevada.
12:00-2:30 Presentation (11:30- 12:00 Lunch)

5650 Riggens Court, Reno (Reno/Sparks Association of Realtors)
Due to space limitations RSVPs required:
renosales@ticortitle.com or 775.324.7400 ext. 169

2011 Estate and Gift Tax Changes “Obarma

(continued from front page ...) the exemption from the  confirm that the new ex- S/gne;/a bil

, generation-skipping emptions satisfy their es- .

* Eul:;stgpped up in ba- tax) for the first spouse  tate planning intentions. reinstated
318 Tor mcci.me;ax pur to die is “portable” and  Some families may be able the federal
pOses applies for per- may be carried over to to simplify their estate estate tax
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(estate tax for estates
larger than $5 million,
but with full stepped
up in basis for income
tax purposes for all es-
tates).

e The unused estate tax
exemption (but NOT

generation skipping
tax exemption, with a
55% maximum estate
tax rate).

Persons with estate-
plans that utilize formulas
for funding trusts may wish
to review their plans to

and the potential return to
the $1 million exemptions
in 2013. Please let us
know if you want us to re-
view your estate plan in
light of the new estate tax
law.
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held an
assignment
executed
after the
sale, so its
lack of
authorization
to foreclose

was clear.”

“Whether
you decide
to mediate
or litigate, it

Is also
important

that you
retain an
attorney to
assist you
during

either

process.”
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“U.S. Bank

Foreclosure Cases - More Challenges for

(continued from page 3 ...)

banks failed to prove they
had received valid assign-
ments prior to starting the
sale process and could not
quiet title against the prior
owners. Thus, the Court
found that the banks had
no legal right to title to the
property on which to base a
quiet title action.
Massachusetts, like
Nevada and California, has
statutes governing the sale

Lenders.

process. Massachusetts
statute permits only certain
parties, including the
“mortgagee or [its] succes-
sors or assigns,” to exercise
the power of sale. Because
the power of sale is so pow-
erful - because it allows
foreclosures with minimal
judicial oversight - Massa-
chusetts case law requires
that provisions authorizing
the power of sale must be
strictly complied with. Fail-

ing to properly identify the
person authorized to fore-
close renders the notice of
sale defective and the sale
void. U.S. Bank held an as-
signment executed after the
sale, so its lack of authoriza-
tion to foreclose was clear.
The bank argued that the
various securitization docu-
ments such as an unsigned
private placement memo-
randum (PPM), servicing

(continued on page 7...)

Mediation as a Cost Effective Alternative to
Divorce Litigation

(continued from page S...)

hope to honor your past
love for each other, the
years of your lives that
you spent together.

e No Hidden Assets and
Full Financial Disclosure.
It goes without saying
that parties cannot
make informed decisions
if they do not have all of
the information on
which to base decisions.
In mediation, you will
not have the power of
the court behind you to
compel your spouse to
produce credit card
statements, bank state-
ments, stock options,
small business records,
etc. Most couples who
choose mediation feel
confident that they
know what each other

has, or can trust the
other party to voluntarily
produce information
without engaging in for-
mal discovery. Media-
tion would not be pro-
ductive for someone
who wants to 'make a
deal' without revealing
their cards.

e No Patterns of Intimida-
tion, Control or Domes-
tic Violence. Finally, it is
important to note that,
if you and your spouse
have a history of vio-
lence between you, more
traditional methods for
negotiating your divorce
might provide better if
not safer results. It is dif-
ficult to speak freely and
express what you want if
you fear repercussions or
do not feel that you can

contribute productively

without inciting anger in

the abusive spouse.

Whether you decide

to mediate or litigate, it is
also important that you re-
tain an attorney to assist
you during either process.
Mediation is a way to con-
serve resources and funds,
butit is still advisable to
have an attorney reviewing
your agreements to be sure
your interests are being pro-
tected. Mediators represent
the agreement or the goal or
resolution and do not have
the ability to represent the
interests of the individual
parties with conflicting in-
terests. You want to make
sure to have any agreements
reached in mediation re-
viewed by your own counsel
before signing.
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agreements and blank as-
signments granted owner-
ship and authorization. The
Court found these docu-
ments did not provide proof
of ownership or assignment
because they did not consti-
tute present, valid assign-
ments. Each bank failed in
its burden of proof and
each sale was invalidated.

It is uncertain how
Ibanez will be applied else-
where, but in Nevada and
California the case suggests
that proof of ownership of
a Note and Deed of Trust
could be essential to con-
cluding a valid trustee’s
sale. Such proofis much
easier where there is but
one loan (note and deed of
trust) being assigned, even
if there are a few successive
transfers. Where there are
numerous assignments, or
where there are pooled and
securitized loans sold to
investors, tracking original
documents and all assign-
ments becomes much more
difficult. This writer believes
that where a person or firm
runs a large volume of fore-
closure sales, it is much
more likely that it will be
hard for a seller to docu-
ment proper ownership or
produce necessary transfer
documents to support its
entitlement to conduct a
valid sale.

Lenders.

It should also be
noted that there are signifi-
cant differences in the way
mortgages operate in Cali-
fornia and Nevada vs. Mas-
sachusetts, as well as differ-
ences in the specific lan-
guage of our foreclosure
statutes. The /banezcase
may find widespread sup-
portin its general proposi-
tion that banks must be
able to provide documenta-
tion proving ownership of
loans before they can main-
tain a foreclosure action.
But, that general proposi-
tion may be applied differ-
ently or in limited ways on a
state by state basis.

Many practical is-
sues arise if a lender cannot
properly prove ownership,
including: Will an upside
down borrower have the
money or desire to chal-
lenge a defective foreclosure
sale? Will a third party
buyer be able to rely on title
acquired at a potentially
defective sale? And, will title
insurers be willing to insure
title from a foreclosing
lender to such a buyer?
These issues will have to be
addressed in the future by
courts and perhaps Con-
gress. A number of com-
mentators suggest that this
problem is so large and
complex that it will need
legislative action to resolve.
Stay tuned...

NOTE: The /benez cases
were not MERS [Mortgage
Electronic Registration Sys-
tem] cases. Discussion of
MERS warrants an article of
its own, but briefly, MERS
was established, in part, to
minimize recording of the
many assignments that
would follow the securitiza-
tion process. Although
there are a few cases that
uphold the right of MERS
to pursue foreclosures,
there are numerous cases
where MERS has not been
able to produce documents
to prove ownership. If as-
signment of notes and
deeds of trust are not trans-
ferred and tracked together,
and if the original docu-
ments cannot be found and
all transfers proven, lenders
have had their sales de-
clared invalid. In one Cali-
fornia federal bankruptcy
case (/n re Walker) a ruling
was issued in May, 2010
that MERS could not have
assigned the original note
from the original lender be-
cause it was not the owner
of the note. In a Nevada
bankruptcy case (/n re Haw-
kins), the court held that
MERS did not produce suf-
ficient evidence to prove
that it was a “real party in
interest” that could move to
lift an automatic stay. Ex-
pect much more in the news
about MERS!
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“..there are
significant
differences in
the way
mortgages
operate in
California and
Nevada vs.
Massachusetts,
as well as
differences in
the specific
language of
our
foreclosure

statutes.”

“These issues
will have to be
addressed in
the future by
courts and
perhaps

Congress.”
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Incline law Group, LLP is a boutique law firm located on the North Shore of
Lake Tahoe. The firm, founded in 1973 by John C. Rogers, has earned a reputation
for professionalism, discretion, diligence and positive results.

In short, we are personally committed to excellence and to our clients’ success.
Our areas of practice include change of residency, creation and management of
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civil litigation and estate planning.

All of our attorneys are licensed in Nevada and California.
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