Inside

this issue:

Nevada
Supreme
Court
Clarifies
Easement &
Homeowners
Association

The Law of
Joint
Custody:
Rivero
Rewritten

Is This a
Good Time
For Gifting
Property?

What
Happened to
Loan Modifi-
cations?

Privacy
Rights in
Child
Custody
Matters

1

4

5

7

VON BAEYER

ROGERS

WOLF
HERHUSKY

Volume 2, Issue 4
Fall, 2009

INCLINE LAW GROUP

L CURRENTS

Nevada Supreme Court Clarifies Easement and
Homeowners Association Laws

By Andrew N. Wolf

The Nevada Su-
preme Court has the final
word when it comes to de-
termining real estate law in
Nevada. In the past few
months, the court has clari-
fied some important issues
that will undoubtedly return
in other cases as Nevada's
population grows and its
urban areas ex-
pand. The following cases
announced some straight-
forward but important
rules.

I. Easements: St. James
Village, Inc. v. Cunning-
ham, 125 Nev. Adv. Op.

No. 21 (June 25, 2009).

An easement is a
right to use property owned
by another party. Ease-
ments sometimes benefit a
defined parcel or group of
parcels of land. In that
case, an easement is said to
be "appurtenant” to the
lands that enjoy use of the

easement. When an ease-
ment benefits a person, as
opposed to a parcel of land,
it is called an easement "in
gross." When discussing
easements appurtenant to
land, the land that enjoys
the easement is called the
"dominant estate" whereas
the land that is burdened
with the easement is called
the "servient estate."

In St. James Vil-
lage, Inc. v. Cunningham,
the court had to decide
whether the servient estate
owner has any authority to
unilaterally relocate an
easement burdening its
property, provided that the
relocation does not materi-
ally inconvenience the
dominant estate owner.

To facilitate the de-
velopment of its property in
a planned community, ap-
pellant St. James Village,
Inc., asked the dominant
estate owners if St. James
Village could relocate an
easement that traversed
across a portion of its prop-

erty. The dominant estate
owners refused to consent
to the relocation. Accord-
ingly, appellant filed a de-
claratory relief action in
district court, seeking au-
thorization to unilaterally
relocate the easement, al-
leging that the relocation
would not materially incon-
venience the dominant es-
tate owners. The Second
Judicial District Court de-
nied the requested relief
and dismissed the law-
suit, reasoning that a 1969
Nevada case mandates that
the dominant estate owners
must consent to the reloca-
tion of the easement. The
1969 case had held that,
“the location of an ease-
ment once selected, cannot
be changed by either the
landowner or the easement
owner without the other’s
consent.” St. James Vil-
lage appealed and asked the
Supreme Court to adopt a
different rule, advanced by

(continued on page 2...)
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“Nevada case
mandates that the
dominant estate
owners must
consent to the
relocation of the
easement.

*““Careful drafting of
easement paperwork
is important
because the creating
document may
become the center
of a dispute years
after the original
parties have sold
their properties or
passed away, or
when circumstances
have changed.”
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some legal scholars, which
permits a servient estate
owner to unilaterally relo-
cate an easement so long as
the relocation does not sub-
stantially affect the domi-
nant estate’s rights.

The Supreme Court
concluded that when the
document creating the ease-
ment does not define the
easement by specific refer-
ence to its location or di-
mensions, the servient es-
tate owner may unilaterally
relocate the easement so
long as the relocation does
not materially affect the
dominant estate’s
rights. However, when the
creating instrument speci-
fies the easement location
or dimensions, it cannot be
relocated without the ex-
press agreement of the
owner of the dominant es-
tate. In St. James Village,
Inc. v. Cunningham the
document that created the
easement specified its loca-
tion. Therefore, the court
upheld the District Court’s
ruling that the ease-
ment could not be relocated
without the consent of the
dominant estate's owner.

Comment: This case will
come into play in the future
as rural lands in Nevada are

more intensively devel-
oped, and old easements
over farms, forests and pas-
tures interfere with new
owners' planned develop-
ments. In our law practice,
we have handled easement
disputes and litiga-

tion. Careful drafting of
easement paperwork is im-
portant because the creating
document may become the
center of a dispute years
after the original parties
have sold their properties
or passed away, or when
circumstances have
changed.

Il. Homeowners Associa-
tions -- Developer's Spe-
cial Voting Power: Boul-
der Oaks Community As-
sociationv. B & J An-
drews, 125 Nev. Adv. Op.
No. 33 (August 20, 2009)

B & J Andrews En-
terprises, LLC (Andrews),
owns the Boulder Oaks
R.V. Resort (the resort), a
common-interest commu-
nity that consists of 275
recreational vehicle
lots. The resort is governed
by covenants, conditions,
and restrictions
(CC&Rs). Andrews argued
that the CC&Rs give it an
exclusive right to rent the
recreational vehicle lots
when the lot owners are not

using them and that, pursu-
ant to CC&R, the CC&Rs
cannot be materially
amended without its ap-
proval. Andrews moved
for a preliminary injunction
when the Association at-
tempted to amend the
CC&Rs to remove the ex-
clusive rental provision
without Andrews’ ap-
proval. The district court
granted the preliminary in-
junction, thereby prohibit-
ing the Association from
amending the CC&Rs to
eliminate the exclusive
rental provision. The
homeowners association
appealed this ruling.
Among other issues,
the Nevada Supreme Court
decided whether the appli-
cable sections of the com-
munity's CC&Rs contra-
vened NRS 116.2107(4),
which prohibits units from
constituting a class for the
purposes of voting merely
because they are owned by
a declarant. The Supreme
Court concluded that the
CC&R violated NRS
116.2107(4) by creating an
improper voting class in the
declarant, making this part
of the CC&Rs void. Thus,
the Association was not
required to obtain An-
drews’ consent before
amending the CC&Rs, as

(continued on page 3...)
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the district court judge had
ruled. The Supreme Court
also ruled that it was proper
for the Association to vote
on the proposed amend-
ment by mail, as opposed
to voting at a meeting. Ac-
cordingly, the amendment
was proper and the Asso-
ciation should not have
been enjoined from enforc-
ing it. Thus, the court re-
versed the district court’s
grant of the preliminary
injunction.

Additionally, the
court ruled that Andrews’
consent to amend the
CC&Rs was not required
under the CC&Rs or NRS
116.2117(4). While the
CC&Rs state that Andrews’
lots are to be used for the
purpose of maintaining a
sales and rental office, re-
moving the exclusive rental
provision in Andrews' favor
does not mean that An-
drews can no longer rent
lots at the resort. Rather,
the amendment means that
Andrews is not the only
entity that can rent
lots. Therefore, because
the amendment does not
change the manner in
which Andrews can use its
lots, its consent was not
required. But Andrews was
not allowed to keep his ex-

clusive rental franchise that
had been inserted in the
CC&Rs out of obvious self
-interest. Therefore, be-
cause more than 67 percent
of eligible members voted
to amend CC&Rs and its
exclusive rental agreement,
and because Andrews’ con-
sent was not necessary, the
court concluded that the
amendment was proper.

In a last-ditch effort
to keep its exclusive rental
franchise, Andrews as-
serted that the amendment
to the CC&Rs was improp-
erly made because the dec-
laration does not allow for
an amendment to be made
without a meeting. The As-
sociation countered that the
mail-in vote was permitted
according to the Associa-
tion’s bylaws. There are no
provisions within NRS
Chapter 116 stating that
CC&Rs may only be
amended at a meet-
ing. Further, NRS 82.326
(1), which governs the ac-
tion of nonprofit corpora-
tion members by written
ballot in lieu of a meeting,
states that, “unless prohib-
ited or limited by the arti-
cles or bylaws, an action
that may be taken at a regu-
lar or special meeting of
members . . . may be taken
without a meeting if the
corporation mails or deliv-

ers a written ballot to every
member entitled to vote on
the matter.” Here, the As-
sociation’s bylaws stated
that an action that other-
wise would be taken at a
meeting, can be, “taken
without a meeting, without
notice and without a vote,
if a consent in writing, set-
ting forth the action so
taken, is signed by the
Members with the percent-
age of the voting power
required to take such ac-
tion.” The Nevada Su-
preme Court ruled that this
voting procedure was valid
and the amendment was,
therefore, properly ap-
proved.

Comments: This case will
be a useful tool for lot own-
ers within common interest
communities where devel-
opers retain various exclu-
sive franchises for sales,
rentals and other ser-

vices, and who retain veto
powers over CC&R amend-
ments and other association
business. This case is the
road map for the unit own-
ers to undo self-serving
CCR provisions inserted by
a developer when the unit
owners control enough
units and thereby have
enough voting power to do
s0.

“The Supreme
Court also ruled
that it was proper
for the Association
to vote on the
proposed
amendment by
mail, as opposed to
voting at a
meeting. ”

“There are no
provisions within
NRS Chapter 116

stating that
CC&Rs may only
be amended at a

meeting. ”
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*““the Nevada
Supreme Court
answered two
family law
questions
previously
unanswered by the
Court. However,
instead of providing
clarity to the law of
joint physical
custody, the
decision was
confusing at best
and highly
controversial from
the start.
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By: Jamie L. Winter

In the winter
2008/2009 issue of our
newsletter, we highlighted
a recently published Ne-
vada Supreme Court deci-
sion, Rivero v. Rivero,
124 Nev. Adv. Op. 84,
195 P.3d 328 (2008). In
the opinion, the Nevada
Supreme Court answered
two family law questions
previously unanswered by
the Court. However, in-
stead of providing clarity
to the law of joint physi-
cal custody, the decision
was confusing at best and
highly controversial from
the start. Not surpris-
ingly, the Nevada Su-
preme Court welcomed
the opportunity to rewrite
its opinion after Elvis
Rivero, the father in
Rivero v. Rivero, peti-
tioned the state’s high
court for rehearing.

The facts underly-
ing Rivero can be summa-
rized as follows: Mr. and
Mrs. Rivero stipulated to
a divorce decree which
provided that the parties
would share joint physical
custody of their child,
Mrs. Rivero five days per
week and Mr. Rivero two
days per week. Neither
party was to pay the other
child support. Less than
two months after the entry
of the decree, Mrs. Rivero

moved to modify child
support. The district
court denied her request.
Less than one year later,
Mrs. Rivero sought pri-
mary physical custody
and child support claim-
ing that Mr. Rivero failed
to spend time with the
minor child and failed to
provide suitable accom-
modations and care for
the child. Mr. Rivero op-
posed the request and
sought enforcement of the
5/2 timeshare arrange-
ment or, in the alternative,
a 50/50 timeshare. The
district court concluded
that despite conflicting
testimony, the parties in-
tended an equal timeshare
and the court entered an
order granting equal
physical custody. The
court denied Mrs.
Rivero’s request for child
support.

As outlined in our
previous article on
Rivero, the Nevada Su-
preme Court’s first opin-
ion provided a definition
for joint physical custody
and a new child support
formula to be applied in
joint physical custody/
unequal timeshare cases.
The Court characterized
joint physical custody as a
shared custody situation
where a child resided with
or was under the care and
supervision of each of the

parents a “significant, but
not necessarily equal” pe-
riod of time. The Court
then modified a child sup-
port formula adopted in
1998 for cases involving
equal time share (see
Wright v. Osburn, 114
Nev. 1367 (1998)) to be
applied in cases involving
unequal time share (see
footnote 1).

In Rivero Il, the
Nevada Supreme Court
abandoned its earlier defi-
nition of joint physical
custody instead conclud-
ing that, “each parent
must have physical cus-
tody of the child at least
40 percent of the time to
constitute joint physical
custody. . . If a parent
does not have physical
custody of the child at
least 40 percent of the
time, then the arrange-
ment is one of primary
physical custody with
visitation.” Rivero, 125
Nev. Adv. Op 34 at 17.

The Court went on
to define primary physical
custody and contrasted
such custody with joint
physical custody. The
Court concluded that pri-
mary physical custody
arrangements, “may en-
compass a wide array of
circumstances,” but, “the
determination of who has

(continued on page 5...)
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primary physical custody
revolves around where the
child resides.” 1d. at 20.
An example of a primary
physical custody arrange-
ment offered by the Court
was a situation in which
one party has primary
physical custody while
the other party has limited
or no visitation.

The Rivero 1l
opinion went on to with-
draw the joint physical
custody/unequal time-
share support formula
outlined in Rivero | con-
cluding that the original
Wright formula without
modifications should con-
trol. The Court reasoned
that, “[b]ecause joint
physical custody requires
a near-equal timeshare . .
It is unnecessary to util-
ize a third formula for
cases of joint physical

custody with an unequal
timeshare.” 1d. at 32.

The Court determined that
in primary physical cus-
tody cases, the statutory
support formula would
still control.

Finally, in Rivero
I1, the Nevada Supreme
Court and concluded that
a district court does not
have authority to modify
a child support order ex-
cept upon finding that
there has been a change in
circumstances since the
entry of the order and the
modification is in the best
interest of the child. See
id. at 25.

Unlike Rivero I,
the revised opinion more
clearly delineates the dif-
ferent types of custody
arrangements and the ap-
plication of child support
formulas based on such
arrangements. What a

difference a year makes.

Footnote 1:

1. Calculating the amount of
child support each parent
must pay pursuant to NRS
125B.070;

2. Considering any support-
able adjustments under
NRS 125B.080(9);

3. Calculating the percentage
of time each parent has
with the child(ren);

4. Determining the difference
in the percentage of time
each parent has with the
child(ren);

5. Multiplying each parent’s
calculated child support by
the time difference;

6. Subtracting the adjusted
child support amount from
the parent who has the
child(ren) more of the time
and adding the adjusted
child support amount to
the parent who has the
child(ren) less of the time;

7. Subtracting the smaller
number from the larger
number; and

8. Applying the statutory
caps.

Is This a Good Time For Gifting Property?

By John Rogers

Some experts in
the field suggest that
when values are down
from record highs, gifting
of assets should be con-
sidered. Why? Among the
reasons to consider gifting
now is that assets that
have appreciated signifi-
cantly, but are now in de-
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cline, can be transferred at
less tax cost than when
they were riding high.
This applies to both real
estate and personal prop-
erty such as stocks and
appreciated collectables
(e.g. stamps, coins, art,
etc).

If investors and
collectors have confi-

dence that their invest-
ments will again appreci-
ate, gifting now could
save substantial gift and
estate taxes. If the pur-
pose of such gifts is to
transfer wealth at a lower
tax cost, then now is a
time to consider making
those gifts.

(continued on page 6...)

“In Rivero 11, the
Nevada Supreme
Court abandoned
its earlier defini-
tion of joint
physical
custody...”

“Among the
reasons to
consider gifting
now is that assets
that have
appreciated
significantly, but
are now in
decline, can be
transferred at
less tax cost than
when they were
riding high.”




. Incline Law Group Currents

Is This a Good Time For Gifting Property?

*...the two issues
of greatest
concern to the
taxpayer are: (1)
showing that the
gifts were valid
and excepted from
Sec. 2036, and (2)
showing through
competent
valuation
appraisals that the
value of the assets
is lower than what
the IRS claims.”
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One popular way to
transfer assets is through
family limited partnerships
(FLPs) and family limited
liability companies
(FLLCs). These entities are
desirable, among other rea-
sons, because value reduc-
tions can be calculated for
minority interests (lack of
control) and lack of mar-
ketability. The entities own
the assets, not the partners
or LLC members. An inter-
est in one of these entities
is rarely considered a con-
trolling interest. Because it
is not a controlling interest,
it has less value. Also, of-
ten there is no market for
minority interests, and
there are usually restric-
tions on transfer of inter-
estsinaFLP or FLLC.
Collectively, these restric-
tions reduce the value of
the entity interests.

In recent years the
IRS has had success chal-
lenging some of these gift-
ing plans. Of course the
IRS picks and chooses to
litigate the plans that are
the weakest. If the IRS
wins, it can scare others
away from the beneficial
aspects of gifting through
FLPs and FLLCs. Often,
poor planning results in
losses for the taxpayers.
Recently, however, a tax-
payer had great success.
The taxpayer’s estate ob-

tained a substantial estate
tax refund because the
planning was legitimate
and well carried out, and
expert valuations resulted
in substantially lower val-
ues in the estate.

The issue for tax-
payers is: Will gifting plans
succeed in moving assets
away from the taxpayers’
estate? Or, will the gifting
plan fail resulting in the
gifted property being in-
cluded in the taxpayers’
estate, resulting in taxation
at much higher tax rates?

The IRS applies
Section 2036 of the tax
code to claim that the value
of gifted property remains
in the taxpayers’ estate.
Thus, the two issues of
greatest concern to the tax-
payer are: (1) showing that
the gifts were valid and ex-
cepted from Sec. 2036, and
(2) showing through com-
petent valuation appraisals
that the value of the assets
is lower than what the IRS
claims.

If FLPs and FLLCs
are involved, the taxpayer
must also prove that they
were validly organized for
purposes other than saving
taxes.

The case of the Es-
tate of Charles H. Murphy,
Jr. (Case No. 07-CV-1013,
filed October 2, 2009) em-
phasizes successful plan-
ning and the stakes in-

volved for both the tax-
payer and the IRS. The re-
sult, in the taxpayer’s fa-
vor, yielded a $40 million
dollar tax refund! The case
also highlights the impor-
tance of careful planning
and valuations by capable
experts. The entities in-
volved were a FLP (where
the taxpayer reserved a
95% limited partner inter-
est), and a FLLC which
served as the general part-
ner of the FLP (the tax-
payer held a 49% member
interest).

Without reviewing
the details of the 50 page
opinion, here are some of
the planning highlights:

Valid non-tax purposes for
the FLP:

» Pooling “legacy” assets
into one entity (FLP) to be
centrally managed consis-
tent with the taxpayer’s
long-term business philoso-
phy.

» Two of taxpayer’s chil-
dren independently in-
vested in the FLP at forma-
tion and had separate coun-
sel during the formation
process.

» Each partner received a
proportionate interest in the
FLP based on the value
each contributed.

» Contributions were
properly accounted for in

(continued on page 7...)



. Volume 2, Issue 4

Is This a Good Time For Gifting Property?

(continued from page 6...)

partnership records. Capital
accounts were properly
kept, and distributions were
made according to partner
interests.

» The children had active
roles in management.

* The FLP has involved in
various business transac-
tions since formation.

» The decedent
(“taxpayer”) retained sig-
nificant assets outside the
FLP to cover living ex-
penses.

» The taxpayer did not
treat the FLP assets as his
own and did not comingle
assets.

Section 2036 Exception:
Bona fide sale:

» The court found there
was a “bona fide sale”
which was an exception to
2036. Value was given for
entity interests — the inter-
ests were not simply gifted.
* The court found that

there was adequate and full
consideration for transfer of
interests to the partners.
Note particularly that two
of the children contributed
their own funds for inter-
ests in the partnership.

The court held that
the exception to Section
2036 applied, and the assets
transferred by the taxpayer,
plus their substantial
growth, would not be in-
cluded in the taxpayer’s
taxable estate.

Additionally, the
court accepted the tax-
payer’s expert’s valuation
of the FLP and FLLC inter-
ests. Pursuant to the tax-
payer’s expert, lack of con-
trol and lack of marketabil-
ity valuation adjustments
(discounts), combined for
the FLP, totaled 45% and
for the FLLC, 50%. When
these discounts were ap-
plied to the assets in the
estate, the value of the es-
tate was reduced by nearly

50% for these assets.

The lessons from
this case give encourage-
ment to taxpayers who
carefully plan and carry out
a gifting or wealth transfer
program. If you consider
this type of gifting as part
of your estate plan, con-
sider: Include family mem-
bers in the planning and
management; organize
early enough to establish a
history of business invest-
ments and activity; follow
all formalities when form-
ing and funding your enti-
ties; clearly establish non-
tax purposes for the enti-
ties, and plan for appropri-
ate appraisals when assets
are contributed, and excel-
lent valuation appraisals to
support discounts on your
gift or estate tax return.

If you would like to
discuss this case further,
please contact the author
or your financial or other
tax advisors.

What Happened to Loan Modifications?

By Cassell von Baeyer

We have all heard
of the “Hope for Home-
owners” and the Obama
Administration’s “Making
Home Affordable Plan”
which was supposed to cre-
ate incentives for lenders to
modify existing loans to

Page 7

help homeowners keep
their homes by reducing
payments or principal loan
amounts. So what hap-
pened? Where are all those
loan modifications? Why
are banks apparently choos-
ing to foreclose rather than
modify loans?

One would assume
that it makes more financial
sense for a bank to modify
a loan then to take back the
property and sell it at a
loss. However, a recent
study by the Federal Re-
serve Bank of Boston (Why

(continued on page 8...)

“Include family
members in the
planning and
management;
organize early
enough to
establish a history
of business
investments and
activity”

“re-default rates
and the high
percentage of

loans which ‘self

-cure’ often
make foreclosure
a more
economically
sensible choice
for lenders.”
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““the majority of
loan modifications
actually increased

the principal
balance of the
mortgage (likely
due to adding past
due payments to the
principal balance
of the note) which
often increases the
monthly
obligation.”

““California Court
of Appeals held that
the constitutional
right of privacy
regarding medical
records is not
absolute”
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Don’t Lenders Renegoti-
ate More Home Mort-
gages? Redefaults, Self-
Cures and Securitization,
Federal Reserve Bank of
Boston, July 6, 2009) sug-
gests that re-default rates
and the high percentage
of loans which “self-cure”
often make foreclosure a
more economically sensi-
ble choice for lenders.
The Federal Re-
serve Bank of Boston
study finds that lenders
rarely renegotiate home
loans. The study found
that fewer than 3% of the
seriously delinquent bor-
rowers received loan
modifications in the year
following the first serious
delinquency (i.e. more
than 60 days in arrears)
which reduced their
monthly payment. Look-
ing at all modifications,
including those that did
accomplish a modifica-
tion but may not have
lowered monthly pay-
ments, approximately
8.5% of seriously delin-
quent borrowers received

any kind of modification.
One finding of note is that
the majority of loan modi-
fications actually in-
creased the principal bal-
ance of the mortgage
(likely due to adding past
due payments to the prin-
cipal balance of the note)
which often increases the
monthly obligation. Of
course we have to won-
der, what exactly is the
point of a loan modifica-
tion that does not lower
the monthly payment, at
least temporarily?
According to the
study, 30% of delinquent
loans “self-cure”, i.e. are
paid current by the bor-
rower after a serious de-
linquency without modifi-
cation. This lends itself
to the conclusion that
lenders view that 30% of
the money spent on loan
modification is wasted.
Further, 40-50% of all
loan modifications re-
default within six months
of modification. Of this
redefault rate, somewhere
around half of the rede-
faults occur on loans that

did actually reduce the
monthly payment.

The authors of the
study conclude that it is
these self-cure and rede-
fault risks that substan-
tially increase the cost to
lenders of loan modifica-
tion. As a result, lenders
see that they are more
likely to mitigate their
losses with a foreclosure
than with a loan modifica-
tion.

Despite this very
disappointing news, we
still encourage homeown-
ers to seek a loan modifi-
cation, if it will actually
provide enough relief for
you to make payments on
a long term basis. The
Federal Reserve Bank of
Boston study does, how-
ever, lead us to encourage
homeowners seeking
modification to carefully
weigh the cost/benefit
analysis of hiring a loan
modification company
and/or pursuing a loan
modification that ulti-
mately will not provide
the relief that you need on
a long term basis.

Privacy Rights in Child Custody Matters

By Stacey F. Herhusky

A recent Califor-
nia case appears to be
opening the door wider to
the possibility of discov-

ery of private medical re-
cords of parents when
relevant in child custody
proceedings. On Septem-
ber 22, 2009, in Manela v.
Superior Court, the Cali-

fornia Court of Appeals
held that the constitu-
tional right of privacy re-
garding medical records is

(continued on page 8...)
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not absolute and held that
the state has a compelling
interest in promoting the
best interests of the child,
which must be the pri-
mary concern of the court
in making child custody
orders.

In Manela, the
Father evidently suffered
from a seizure disorder.
When he filed a motion
for joint custody, he made
no mention of the disor-
der in his moving papers.
In Mother’s response to
the motion, she claimed
that Father suffered from
seizures which were “loud
and frightening” and
caused Father to tempo-
rarily lose his ability to
speak. She attached cop-
ies of his prescriptions for
an anti-seizure medication
to her Declaration. She
requested that he be de-
nied joint custody and
that he only see the chil-
dren during the day and
that he be restricted from
driving with the children.
In response, Father denied
that he had a seizure dis-
order and indicated he
only has a “tic” which is
easily controlled with
medication. He attached a
Declaration from his phy-
sician confirming this and
rendering the opinion that
there was no neurological
reason to restrict his abil-

ity to drive an automobile
or to prevent him from
caring for his son.

Mother then sub-
poenaed “all medical re-
cords” pertaining to Fa-
ther. Father filed a Motion
to Quash, asserting the
physician-patient privi-
lege. In response to Fa-
ther’s motion, Mother
also claimed that he had
tendered the issue of his
alleged disorder, making
it ripe for discovery. The
Trial Court granted Fa-
ther’s motion and Mother
appealed.

The Court of Ap-
peals went into detail as
to which records should
have been produced and
which records were prop-
erly quashed as follows:

1. The Court found that
Father waived his
physician-patient
privilege regarding
any consultations that
occurred during the
marriage when
Mother was present at
the consultations.

2. The Court found that
records regarding
physicians that the
Father consulted when
he was a child were
protected because, at
that time, Father rea-
sonably believed he
could fully and freely
discuss his medical

condition.

3. The Court made it
clear that the records
to be disclosed were
only those records
relative to the tic/
disorder.

4. The Court further or-
dered that the trial
court should take
steps to minimize the
disclosure including
in camera review or
issuing a protective
order to limit the dis-
semination of the re-
cords.

5. The Court did agree
with Father that he
had not tendered the
issue since it was
Mother who first
raised the isuues,
therefore, the prior
case law allowing for
discovery of issues
once tendered by the
party claiming the
privilege did not ap-
ply.

Courts have been
reluctant in the past to
tamper with the physician
-patient privilege and this
case shows considerable
movement in this regard
which may be useful to
parties in future cases
where medical conditions
of parents have potential
impact on their ability to
adequately care for their
children.

“The Court
further ordered
that the trial court
should take steps
to minimize the
disclosure
including in
camera review or
issuing a
protective order to
limit the
dissemination of
the records.”
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